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INTRODUCTION

1. The purpose of Plan Change 2 is to fulfil the obligations of Rotorua Lakes Council (the
Council) to provide for future urban growth in Rotorua district in the short term and
medium term. The majority of submissions and evidence that have been presented at

the hearing support the Council’s objectives in this regard.

2. However, as acknowledged in the Minister’s Statement of Expectations, the provision
of development capacity must recognise the constraints that apply to the land that is
subject to the rezoning. In this regard, these submissions will address matters raised

during the hearing under the following topic headings:

(a) Urban development and the Structure Plan process
(b) Stormwater and flood risk

(c) Cultural sites, consultation and notification

(d) Water quality/Nutrient management

(e) Traffic effects

(f) Other matters

(8) The Streamlined Planning Process

3. These submissions are accompanied by:

(a) A statement of evidence in reply of Mr Craig Batchelar providing further
information and assessment in relation to matters raised during the hearing.
Attached to Mr Batchelar’s evidence as Appendix 1 is a copy of Plan Change 2
which includes the additional changes now supported by Council following the
hearing of submissions. Appendix 2 contains a table of the changes, and the

submissions they relate to.

(b) A statement of evidence in reply of Mr Liam Foster regarding the proposed
performance standards for stormwater requested by the Bay of Plenty Regional

Council (Regional Council).
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URBAN DEVELOPMENT AND THE STRUCTURE PLAN PROCESS

4. Plan Change 2 was proposed by the Council to meet the requirements of the National
Policy Statement - Urban Development Capacity 2016 (NPS-UDC 2016) to provide for
future urban growth within the Rotorua district. The Plan Change followed the
Rotorua Housing Accord 2017 and the Spatial Plan 2018 which predicted growth and

recognised a shortage of residentially zoned land available for development.

5. The NPS-UDC 2016 was recently replaced by the National Policy Statement — Urban
Development 2020 (NPS-UD 2020).! The NPS-UD 2020 requires Council to prepare a
Future Development Strategy (FDS) and a Housing and Business Development Capacity
Assessment within the timeframes specified in Part 4. Clause 4.1(1) also requires the
Council to amend its district plan to give effect to the provisions of the National Policy

Statement as soon as practicable.

6. The NPS-UD 2020 continues the emphasis in the NPS-UDC 2016 on providing sufficient

development capacity to meet demand for housing. In particular:

(a) Objective 2 requires that planning decisions improve housing affordability by

supporting competitive land and development markets.

(b) Policy 3 requires Council, as a Tier 2 local authority, at all times to provide at
least sufficient development capacity to meet expected demand for housing

and for business land over the short term, medium term, and long term.

(c) Policy 8 requires that Council decisions affecting urban environments are
responsive to plan changes that would add significantly to development

capacity and contribute to well-functioning urban environments.

! The NPS-UD 2020 came into force on 20 August 2020.
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7. The Bay of Plenty Regional Policy Statement (RPS) and the Rotorua District Plan
(District Plan) contain objectives and policies which support providing for urban

growth in an integrated manner. In particular:

(a) Objective 23 of the RPS seeks a compact, well designed and sustainable urban
form that effectively and efficiently accommodates the region’s urban growth;

and

(b) Objective 1.3.5 of the District Plan seeks to provide sufficient and suitable land
zoned for future urban development that provides the residents of Rotorua

with a range of lifestyle and development choices.

8. Method 18 of the RPS provides for all large-scale land use changes to proceed by a
structure plan process. The evidence in reply of Mr Batchelar shows that the exact
form of the structure plan is not specified and in practice can vary across the region.?

In this case, the Pukehangi Heights Structure Plan contains the following key features:

(a) Some elements of the structure plan are directive through the policy and rule

framework, such as the landscape areas, yards and some road connections.

(b) Other elements of the structure plan are indicative, so that while potential
effects off-site have been assessed, flexibility is retained as to their specific

location within the Development Area.

(c) While the Structure Plan is included in the Plan Change to guide development
by landowners, changes to the Structure Plan do not require a further plan
change. Instead an application for subdivision consent which is inconsistent
with the principles of the Structure Plan or does not comply with the

performance standards for the zone will be assessed as a discretionary activity.3

2 Evidence in reply of Craig Batchelar, paragraphs 5 to 16.
3 Proposed to be a non-complying activity if the performance standards relating to stormwater management or
flood hazard risk are not met (Rule A5.2.3.1.15 and A5.2.4.1.10).
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9. In the Council’s submission, Plan Change 2 forms a significant part of Council’s
commitment to meeting the NPS-UD, achieves the relevant objectives and policies of
the RPS and the District Plan, and provides for urban growth by a structure plan process

as required by the RPS.

STORMWATER AND FLOOD RISK

Context

10. The stormwater consenting process is described in the evidence of Mr Greg Manzano

for the Council and includes:

(a) An application that has been lodged by Council for a comprehensive
stormwater discharge consent from the Bay of Plenty Regional Council

(Regional Council);* and

(b) An application for a discharge consent for stormwater discharge from the
Pukehangi Heights Development Area which will be prepared by Council

following the confirmation of Plan Change 2.°

11. The Council has shown its commitment to this process by:

(a) The stormwater assessment work undertaken for the Plan Change by WSP;

(b) The engagement of Tonkin & Taylor to prepare a stormwater masterplan to
identify integrated flood management solutions to facilitate future urban

growth;

4 Mr Manzano advises that the Council operated under a transitional discharge authority pursuant to s386 of the
Resource Management Act 1991, and since submitting its application in 2001 operates pursuant to s124 of the
Act.

> This application will either be added to the Council’s application for a comprehensive stormwater discharge
consent or pursued as a separate application.
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(c) Resourcing under the Long Term Plan for development of the Stormwater
Management Plan for the Pukehangi Heights Development Area, in parallel

with wider Catchment Master Planning; and

(d) An application to the Department of Internal Affairs for funding towards
planning and design (S1m) and construction ($6m) for Pukehangi/West

Stormwater projects.®

Pukehangi Heights Development Area

12. In order to approve the rezoning of Pukehangi Heights Development Area for
residential purposes, the Hearing Panel must be satisfied that stormwater effects from
the Development Area can be adequately mitigated so as to ensure that there is no

increase in downstream flood risk.”

13. In our submission it is not necessary at plan change stage to provide the specific design
and location of stormwater infrastructure, as the final details and timing of

development are not yet available.

14. The Council’s evidence establishes that: 8

(a) A stormwater concept, involving dry detention basins, is appropriate for

managing stormwater runoff from the Development Area;

(b) The proposed stormwater concept has been modelled for a range of storm

scenarios to ensure that it will not have adverse effects downstream; and

6 Evidence in reply of Craig Batchelar, paragraph 23.

7 As required by Policy NH 4B of the RPS, and the Council’s obligations in s31(1)(b) and s74(1)(a) of the Resource
Management Act 1991.

8 Evidence of Liam Foster dated 14 September 2020 paragraphs 20 to 24.
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15.

16.

17.

18.

(c) Any residual effects from an increase in duration can be assessed and mitigated

at the time of subdivision consent.?

The evidence of the Regional Council accepts that:

(a) The modelling that has been carried out adopts appropriately conservative

design criteria;*°

(b) The outcome of that modelling shows that Scenario 15 will not cause

detrimental effects to the receiving environment;! and

(c) Based on the conceptual on-site mitigation option modelled under Scenario 15,
the Plan Change can result in no increase to flood risk outside of the

Development Site and therefore gives effect to RPS Policy NH 4B.%?

In our submission the hearing process has enabled evidence to be presented to the
Hearing Panel which satisfies the Minister’s stated expectations of 22 June 2020 in that
the evidence constitutes the “best evidence available” to provide the Hearing Panel
with sufficient understanding of stormwater and flood risk management to make a

robust recommendation for the Minister’s consideration and ultimate decision.

The Regional Council seeks that any future mitigation design is based on a similar
suitably rigorous approach as that undertaken in the current modelling by the

Councils.B3

To that end, the evidence of Mr Te Pairi for the Regional Council has requested changes

to the objectives, policies and performance standards relating to stormwater

% Evidence of Kathleen Thiel-Lardon, paragraph 74(d). In response to questions, Ms Thiel-Lardon confirmed that
there may be engineering solutions to mitigate any effects of elongated duration downstream.

10 Joint Witness Statement — Stormwater, paragraph 12.

11 Evidence of Kathleen Thiel-Lardon, paragraph 74.

12 Evidence of Mark Ivamy dated 18 September 2020, paragraph 19.

13 Legal submissions on behalf of submitter Bay of Plenty Regional Council dated 22 September 2020, paragraph

8.4(b).
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management and flood risk.'* The Council agrees with a large proportion of the

changes requested by the Regional Council. In particular:

(a) The creation of separate objectives and policies relating to stormwater effects
and flood hazard risk where previously the Plan Change contained a single

objective and policy relating to both of these issues;

(b) Provision for limited notification of the Regional Council where subdivision
applications do not comply with the performance standards relating to

stormwater management or flood hazard risk;

(c) Inclusion of new performance standards setting out the matters to be included

in a stormwater management plan; and

(d) Clarification in a new performance standard that applications for subdivision
consent will be submitted at the same time as any required applications to the

Regional Council for discharge consents.

19. However, the Council does not support the inclusion of the “Performance Measures”
and the “Methodology — Design Criteria for Mitigation Measures” sought by the
Regional Council® for the reasons set out in the evidence of Mr Liam Foster and Mr

Craig Batchelar on behalf of the Council. In particular:

(a) An assessment of flood hazard risk should be made in accordance with
Appendix L of the RPS, as currently proposed by performance standards
A5.2.3.4.8 and A5.2.4.4.5.1° It is inappropriate for an alternative assessment

process to be provided in the District Plan;

14 These are contained in the updated Appendix B to Nathan Te Pairi’s evidence, which was provided to the
Hearing Panel on 23 September 2020, and are reflected in the version of Plan Change 2 provided by the Regional
Council on 29 September 2020 (Regional Council Plan Change 2).

15 These are shown as (b) and (c) in Appendix B, and as (c) and (d) in the Regional Council Plan Change 2.

16 Proposed to become A5.2.3.47(c) and A5.2.4.4.4(c) in the amended Plan Change for the reasons explained in
paragraph 51 of the Evidence in reply of Craig Batchelar.
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(b) It is inappropriate and unreasonable for detailed design criteria to be included
in the District Plan. These criteria are more appropriately located in
engineering standards, such as the Regional Council’s Stormwater Guidelines

2012 and the Hydrological and Hydraulic Guidelines 2012;

(c) The 72 hour nested storm design criterion was accepted by the expert
witnesses for the Council as appropriately conservative for assessment of
stormwater effects at the plan change stage. This criterion is not accepted as

necessarily appropriate at detailed design stage;

(d) A 72 hour nested storm design criterion is not a requirement of the Regional
Policy Statement, the Regional Natural Resources Plan, the Stormwater
Guidelines 2012 or the Hydrological and Hydraulic Guidelines 2012: It would
be inappropriate and unreasonable for the District Plan to impose different

minimum requirements than the regional planning documents.

(e) The performance standard proposed by the Regional Council would require all
applicants for subdivision consent to carry out stormwater modelling using the
Regional Council’s model (GUCM). Not recognising the possibility of alternative
models gives an inappropriate degree of control to the Regional Council over
the time that is required to complete modelling, particularly where modelling

is required of a wide range of storm scenarios.!’

20. For these reasons, the Council opposes the “performance measures” and “design
criteria” sought by the Regional Council. However, if the Hearing Panel was minded to
include the design criteria in the Plan Change, then the Council would seek an
additional provision to allow applicants to propose alternative design criteria for

approval by the Council. This provision recognises that:

17 1n the case of Plan Change 2, the first results from the GUCM model were not available from the Regional
Council until April 2020, only two months before the hearing of Plan Change 2 was scheduled to take place.
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21.

-10 -

(a) Design criteria and analysis techniques/tools are constantly evolving and the

identified criteria may be found to be inappropriate in the future;

(b) The Regional Council has acknowledged that it is amending its Hydrological and
Hydraulic Guidelines 2012 and may adopt an alternative approach such as the
“ensemble” approach used in the Australian Rainfall and Runoff — A Guide for

Flood Estimation;'® and

(c) The Regional Council will have an opportunity to review any alternative design
criteria through the collaboration and testing that will need to occur in the
preparation of the Stormwater Management Plan, and ultimately as part of its

own discharge consent process.

The submissions on behalf of Ngati Kearoa Tuara, Ngati Whakaue and Te Arawa Lakes
Trust (“the Iwi Submitters”) sought a new policy to make it clear that applications
which do not demonstrate that they will avoid an increase in downstream flood risk
will be refused consent. This additional policy is supported by the Council and is

reflected in policy 3.2 of the amended Plan Change.

CULTURAL SITES, CONSULTATION AND NOTIFICATION

22.

23.

The submissions on behalf of the lwi Submitters supported the changes recommended
in the Council’s s42A report which seek to recognise the relationship of iwi with the
Pukehangi Heights area, recognise and protect cultural sites, and provide for
notification of iwi as affected parties where a resource consent has the potential to

affect culturally significant sites.?

Concerns were raised during the hearing regarding the wording of the non-notification
rule, and whether it created uncertainty for applicants. The Council therefore supports

amending the rule so that the iwi groups are identified as affected parties for any

18 Evidence of Peter Blackwood dated 18 September 2020, paragraph 53.
19 Legal submissions on behalf of Te Arawa Lakes Trust, Ngati Kearoa Ngati Tuara and Ngati Whakaue dated 21
September 2020 at paragraph 31.
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24.

25.

26.
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application which relates to cultural sites, or downstream water quantity or quality

(rather than requiring an assessment of the extent of the effects at this stage).

While consideration was given to identification of iwi groups as affected parties in
respect of all applications within the Development Area, the submissions for the lwi
Submitters made it clear that this would not be the most efficient method to achieving
the objectives, as it would create significant resourcing issues for the groups, in respect

of applications in which they have no interest.?°

A question arose regarding the identifications of iwi groups for the purpose of
consultation in performance standard A5.2.3.4.10a where reference is made to
consultation with “Ngati Kea Ngati Tuara and, where relevant, with other Te Arawa iwi
and hapu”. The submissions for the Ilwi Submitters supports the retention of this
wording as there may be other iwi groups affected by future applications.?* The
Council submits that the wording is appropriate as the Council maintains a record of
iwi groups and the land in which they have an interest, which can be used by applicants

to identify parties for consultation.??

The supplementary submissions for the Iwi Submitters requested a new “Method”
providing for resourcing of tangata whenua participation. This method is supported

by the Council, with minor rewording.

WATER QUALITY/NUTRIENT MANAGEMENT

Water Quality

27.

The National Policy Statement — Freshwater Management 2020 (NPS-FM 2020)%3
requires territorial authorities to include objectives, policies, and methods in its district

plan to promote positive effects, and avoid, remedy, or mitigate adverse effects

20 Memorandum of Counsel in relation to Supplementary Matters dated 22 September 2020, paragraph 7.
21 Memorandum of Counsel in relation to Supplementary Matters dated 22 September 2020, paragraph 5..
22 pdvised by Ms Kate Dahm in response to questions during the hearing.

23 The NPS-FM 2020 came into force on 3 September 2020.
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(including cumulative effects), of urban development on the health and well-being of
water bodies, freshwater ecosystems, and receiving environments.?* The Operative
District Plan already contains a significant number of objectives and policies regarding
water quality. These are set out in Section 7 of the s42A report. Policy 2.3 of the Plan
Change provides for the management of water quality and quantity through the
application of low impact design principles with the development of a “treatment
train” approach to stormwater management within the Development Area. The Iwi
Submitters have requested a change to Objective 2 to refer specifically to downstream
water quality.® The Council supports an amendment to Objective 2 to reflect the

matters contained within Policy 2, and this is included in the amended Plan Change.

Nutrient management

28.

29.

30.

The Regional Council’s submission sought that specific provisions be included in the
Plan Change to implement the sustainable nitrogen load limit for Lake Rotorua of 435
tonnes per annum?® which is allocated to rural and urban land uses by Proposed Plan
Change 10. The provisions of Plan Change 10 have been resolved as recently as June
2020, with the hearing of final matters still awaiting the decision of the Environment

Court.

While a Memorandum of Understanding was signed between the Regional Council, the
District Council and Te Arawa Lakes Trust in 2017, that memorandum is in the process
of being reviewed to reflect the manner in which nitrogen discharge allocations will be
transferred from rural land to the Council when new connections are made to the

Council’s wastewater treatment plant, and the options for addressing any shortfall.

The 2017 Memorandum of Understanding records that Council will consider a plan

change to implement the provisions of Plan Change 10. That consideration has not yet

% Clause 3.5(4).
2 Memorandum of Counsel in relation to Supplementary Matters dated 22 September 2020, paragraphs 8 and

9

26 Bay of Plenty Regional Policy Statement.

WIJE-222361-413-321-1:we



31.

32.

33.
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occurred, and it is possible that a district-wide plan change will be advanced at a later

date.

The Council’s s42A report accepts that it is appropriate for the Plan Change to
recognise the contribution that nutrient management makes to the water quality of

Lake Rotorua, and recommended:

(a) A new objective and policy regarding nutrient management within the

Pukehangi Heights Development Area; and

(b) Performance standards which require provision of a nutrient management plan
at the time of subdivision which confirms the nitrogen discharge allocation of
the parent site, calculation of the nitrogen losses from the proposed

development, and the manner in which any shortfall is to be addressed.

Submissions by the Iwi Submitters requested that the principle, objective and policy
be amended to clarify that there should be a reduction in nitrogen entering Lake
Rotorua, rather than “no net increase”.?’” These submissions are supported by the
Council as requiring rural land use to reduce its actual nitrogen discharge to the level
permitted by its Nitrogen Discharge Allocation does have the effect of reducing the
nitrogen entering the lake. Accordingly, where the principle and objective refer to
“nitrogen” it is appropriate to refer to a reduction in discharges. However, where the
rules refer to “Nitrogen Discharge Allocation” it is appropriate to refer to “no net

increase”.

The evidence of Ms Joanne Watts for the Regional Council supports the changes
recommended in the Council’s s42A report. However, further changes are requested
in Ms Watts’ updated summary of evidence submitted on 23 September 2020. In

respect of these further changes:

27 Legal submissions on behalf of Te Arawa Lakes Trust, Ngati Kearoa Ngati Tuara and Ngati Whakaue dated 21
September 2020 at paragraphs 35 and 36, and Evidence of Mr David Marshall dated 20 September 2020 at
paragraph 33.
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(a) The performance standard has been amended to refer to “Nitrogen Discharge

Allocation” rather than “nutrient limits”; and

(b) A definition of “Nitrogen Discharge Allocation” is proposed to be included in

the District Plan.

However, no further changes are considered appropriate, for the reasons given in the

evidence of Mr Craig Batchelar.

TRAFFIC EFFECTS

Malfroy Road/SH 5 intersection

35.

36.

The Council’s evidence acknowledges that additional traffic generated by development

of the Pukehangi Heights Development Area, in combination with expected growth

elsewhere in the district, is likely to result in the Malfroy Road/State Highway 5

intersection reaching a “Level of Service F” at some stage in the future. The upgrading

of the intersection is already planned by Council as evidenced by:

(a) Inclusion of the project in the Land Transport Activity Management Plan with
capital funding for the activity identified in the Long Term Plan?®; and

(b) Purchase of land as it becomes available.?®

Submissions for the NZTA have sought a provision in the Plan Change to ensure that
development cannot exceed 500 dwellings without completion of the intersection
upgrade. The Council submits that such a provision would create uncertainty for
investment in development and could affect the realisation of housing capacity; and
that the intersection upgrade is appropriately addressed through the infrastructure
planning mechanisms of the Long Term Plan, Regional Land Transport Plan and now

the FDS. However, in the event that the Hearing Panel supported a provision, the

28 Council’s s42A report, paragraph 8.403.
29 Stantec Traffic Assessment (August 2020) Section 3.4.2.
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Council proposes amended wording for the addition of a new performance standard
requiring assessment of the level of service at the intersection to confirm that it does

not exceed “Level of Service F” once development exceeds 500 lots.

Matipo Avenue construction access

37.

38.

39.

40.

The issue of the use of Matipo Avenue for access to the Te Arawa Group Holdings
(TAGH) land for the purpose of access during construction has been raised in
submissions by TAGH and by the Matipo Avenue Residents Incorporated Society
(MARIS).

TAGH seeks that the Plan Change provides flexibility for construction access, with the
proposed access to be addressed in a Construction Management Plan at the time of

an application for subdivision consent.

MARIS seeks that the Plan Change retain the access arrangement contained in the
Operative District Plan, which was a result of the settlement of an appeal regarding

the Twin Oaks Development Plan. This requires access via Great West Road.

The provisions of the Plan Change seek to make adequate provision for construction
access, while recognising the potential effects of construction traffic on the safety and
amenity values of the Matipo Avenue residents. To achieve this, the provisions show
a preference for an alternative access by making an application a restricted
discretionary activity. However, if an application is made to use Matipo Avenue for
construction access it will be assessed as a discretionary activity This will enable
notification to be assessed at the time of application, and will ensure that any potential
effects are assessed, and appropriately avoided, remedied or mitigated. The Council
supports the amendment of the Plan Change requested by TAGH to require a
Construction Traffic Management Plan to be provided at the time of subdivision, to

enable this assessment to occur.
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OTHER MATTERS

41. The amended Plan Change also incorporates the following changes which have arisen
during the course of the hearing. All of these changes, and the submissions to which

they relate, are listed in the Table attached as Appendix 2 to Mr Batchelar’s evidence:

(a) The rule that no agricultural activity shall be undertaken within the Rural 2
zone, except within the Pukehangi southern slopes, is amended to refer to

“Agricultural Production Activity” which is defined in the District Plan;

(b) The 30m yard adjacent to forestry is proposed to be extended to the Rural 1

zoned land, as requested by D Witehira and J Mitchell; and

(c) The proposed Policy 2.10 to address potential reverse sensitivity effects on the
Rotorua speedway is amended to clarify that subdividers or developers are

responsible for mitigating effects.

42. Submissions by the Hunt family sought that provision be made for pre-intensification
subdivision without requiring compliance with the detailed assessments required
under the performance standards. The Council maintains the approach taken in its
s42A report that it is appropriate that applications are assessed as non-complying
activities to avoid the possibility of ad hoc subdivision undermining the ability to

achieve integrated development across the Development Area.3°

STREAMLINED PLANNING PROCESS

43. The Streamlined Planning Process requires the Hearing Panel to submit to the

Minister:3!

(a) The proposed plan change;

30 Council’s s42A report paragraphs 8.597 to 8.605.
31 Clause 83 of the First Schedule to the RMA
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44,

45,

46.

47.
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(b) A summary report of the written submissions;

(c) A report showing how submissions have been considered and any
modifications made in light of the submissions;

(d) The evaluation reports required by s32 and 32AA;

(e) A summary document showing how the Hearing Panel has had regard to the
statement of expectations;

(f) A summary document showing how the proposed plan change complies with
the requirements of any relevant national direction, and the RMA or
regulations made under it; and

(g) Any other information and documentation specified in the direction.

The Minister’s Statement of Expectations for Plan Change 2 included that:

The recommended Plan Change 2: Pukehangi Heights should provide sufficient
development capacity for a minimum housing yield of approximately 790
dwellings, comprising a mix of densities and typologies that will meet demand,
while recognising the constraints that apply to the land that is subject to the
rezoning.

The Hearing Panel questioned whether a yield of 790 can be achieved if greater areas
are required for stormwater detention purposes. The evidence of Mr Batchelar will
show that the Commissioners can have confidence that the yield of 790 household

units can be achieved alongside the provision of on-site stormwater mitigation.

Pursuant to clause 84 of the First Schedule to the RMA, the Minister may approve or
decline to approve the Plan Change, or may refer the Plan Change back to the local
authority for further consideration, with or without specific recommendations for
changes. The Hearing Panel queried whether any reconsideration request would be

considered by the currently constituted Hearing Panel or by the Council.

The Council considers that it would be appropriate for the current Hearing Panel to

consider any matters which are referred back for reconsideration and proposes to
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extend the current delegation at the next meeting of the Council to ensure that this is

properly reflected.

Dated 2 October 2020

W orera Lt D

Theresa Le Bas/Wendy Embling
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